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Before the
Federal Communications Commission I,
Washington, DC 20554 RECEIVEL
DEC -1 2003
In re apphcation of* ) CFOEAAL SOMMUNICATIONS CNSHSSIOR

_ ) APFICE OF THE SECRETARY
WORLDCOM, INC | and 1ts Subsidiaries as )
DEBTOR IN POSSESSION )
Transferor }
)

AND ) WC Docket 02-215

)
MCI, INC | and 1ts Substcdhanes )
Transferee )
)
FFor consent to transler of control of hecenses and )
authorizauons held by WorldCom mn bankrupicy . )

To The Commission

MOTION TO DISCLOSE DOCUMENTS

Margaret F Snyder, by her attorneys, hereby moves the Commission, pursuant to
Sectton 0 451 of the Commussion’s Rules, to make avatlable for public inspection copies
of settlement agreements between WorldCom, Inc. (“WorldCom”), BellSouth
Telecommunications, Inc. (“BellSouth™), Venzon Communications, Inc. (*Verizon™) and
SBC Telecommumcations, Inc (“SBC”) in connection with the above-referenced
applications for transfer of control of WorldCom, Inc.’s licenses, authonzations and
certfications BellSouth, Verizon and SBC are referred to heremn as the “RBOC Parties ”
Under the terms of the Protective Order, released November 4, 2003, DA 03-

3545, undersigned counsel has reviewed, and obtained copies of, the settlement

agreements between WorldCom and BellSouth and between WorldCom and Venizon.

otf



Counscl has reviewed, but not been alforded the opportunity to copy the SBC
agicement !

Counsel’s review ol the scttlement agreements reveals that they cannot be
properly withheld from public inspection pursuant to Section 0 451(b) of the Rules The
settlement agreements contiin provisions whereby the RBOC Parties agreed not to assert

appositions o the above-referenced apphcations tn return for monetary consideration

The BellSouth Settlement Agreement provides an example. —

" Order. released November 21, 2003, DA 03-3745



Prior FCC approval 1s not required for the BellSouth

Settlement Agreement to take etfect.

The Verizon Settlcment Agreement

‘PI'IOT FCC approval 1s not required for the Verizon Settlement Agreement to

take effect.

The SBC Settlement Agreement

|



Prior FCC approval 1s not required for the SBC

Settlement Agreement o take eifect

SBC’s November (3, 2003, publicly filed letter, states that the Settlement
Agreement provides for a “substantial monetary recovery on SBC’s claims.” Ths,
according to SBC “may be misconstrued by other creditors of WorldCom.” Thus, 1t
appears that SBC wus able to negotiate a substantially better settlement than other
WorldCom credriors It 1s this information, the exact amount of the settlement that
should be disclosed The RBOC Parties’ Settlement Agreements contam provisions
barring the RBOC Parties from filing a Petiton to Deny in the above referenced
proceeding, or otherwise opposing WorldCom'’s attempts to transfer control of 1ts
licenses and authorizations from its pre-bankruptcy entity to its post-bankruptcy entity.

Clearly, WorldCom paid the RBOC Parties for their silence. This explains why
the RBOC Parties were able to get a substantial monetary recovery that may be
“misconstiucd” by other creditors  While the exact dollar amount paid for the silence of
the RBOC Partics 1s not explicit, there can be no doubt that the RBOC Parties were well

paid for their silence  The declaration of John H Atterbury, SBC’s Group Vice President



— Mr Atterbury’s declaration falls far short of the requirements of

Section 1 935(b)(1) which calls for an affidavit specifically stating that WorldCom has
not pard SBC any money or other consideration in excess of SBC’s legitimate and
prudent expenses. In fact, each of the RBOC Parties 1n essence claims that it was paid no
moic than what 1t was owed This, however, 1s a bankruptcy case and the question 18 not
what the RBOC Parties were owed, but rather what were they entitled to recerve in the
bankruptcy proceeding  There 1s a stmple formula that can be applied to provide a
workimg estimate of what the RBOC Parties were entitled to obtain in the bankruptcy
proceeding The Commission should tuke the funds received and to be received by the
RBOC Parties and muluply that by the percentage that other creditors of WorldCom

recctved. Published reports indicate that WorldCom'’s bondholders will receive 36 cents

on the dollar, other unsecured creditors will recerve less —

—Applymg this formula, 1f WorldCom bondholders received 36% of their total
claums, the RBOC Parties should have received 36% or less of their claims. Under that
hypothesis, any amount over 36% 1s the amount that the RBOC Parties received for their
sifence in clear and blatant vielation of Section 1.935 of the Commission’s Rules.

Section [ 935 provides, i pertinent part, “Parties that have filed or threatened to
file a petition to deny, informal objection or other pleading against an application and
then seek to withdraw or request dismissal of, or refrain from filing, the pCIiIiOl’l, erther

unilaterally or in exchange for a financial consideration, must obtain the approval of the



Commussion ™ * Section 1.935(c) provides that “No person shall make or receive any
payments in exchange fo1 withdrawing a threat to file or reframning from filing a petitton
to deny, mformal objection, or any other pteading against an application.” Section
1'935(c) and (d)(1)-(4) set forth the specific requirements for comphance 1n the case of a
sctrlement  In the case ol the RBOC Partres, they all received payments 1n exchange for
withdrawing a threat to file or refraiming from filing a peution to deny, informal
objection, or some other pleading agamnst WorldCom's applications. The settlement
agrecments were belatedly filed with the Commuission, after the Bankruptcy Court
approved them  There 15 no provision 1n any of the settlement agreements requiring prior

approval of the FCC as required by Secuon 1.935 of the Commussion’s Rules. There was

* Sechon 1 935{c) provides No person shall make or receive any payments 1n exchange for withdrawing a
threat o file or refraiming from Niling a pennien to deny, informal objection, or any other pleading agamnst
anappheatnen Foithe purposes of thes section, reimbursement by an applicant of the legiumate and
prudent expenses of a potenual petitioner or abjector, incurred reasonably and directly m prepaning to file a
petthion 1o deny, will not be considered o be payment for refraining from filing a petition to deny or an
mlormal objecton Payments made directly to a potennal petitioner or objector, or a person related to a
potential petttioner or objector, W implement non-financial promuses are protubited unless specifically
approved by the Commissian

(d) Fon the purposes of this section

(1) Affidavits filed pursuant o this section must be executed by the filing party, if an individual, a partner
having personal knowledge of the facts.1f a partnership, or an officer having personal knowledge of the
facts 1l a corporation or association

(23 Each apphication, petion 1o deny, mformal objecuon or other pleading is deemed to be pending before
the Commission from the time the petimion 10 deny s fited with the Commussion untit such time as an order

o contespondence of the Commusston granting, denying or dismissing it 1s no longer subject to
reconsideration by the Commission or to review by any couri

(3) "Legrumate und prudent expenses” are those expenses reasonably incurred by a party n preparing to
hile, filing, prosecuting and/or setthing its applicauion, petition to deny, informal objection or other pleading
lor which resmbursement 1s sought

(4) "Other considerauon” conststs of financial concessions, including, but not limited to, the transfer of
assels or the provision of tangible pecuniary benefit, as well as non-financial concessions that confer any
type of benehir on the recipient



no reason Lo tnclude such a provision since the Commission cannot approve what 1s
already o done deal

The settlement agreements do not come under any of the 0.451(b) “Records
which ate not routinely avaslable for pubhe inspection.” On the other hand, the plain
language of Scction 1 935 of the Ruies 1equires the agreements to be filed with the
Commuission.

In Paul D Colford, The Daily News, 17 FCC Red 2073 (2002), the Commission
sard, “In applying Exemption 4 [FOIA Exemption 4, 5 U.S.C. §552 (b)(4)] protection,
courts have used the following test ontgmally set out in National Parks and Conservation
Asam v Morron (Nartonal Parks ) "a commercial or financial matter 1s ‘confidential’ .
i disclosure of the information 1s ikely  either .. (1) to tmpair the Government's
ability to obtamn necessary information mn the future, or (2) to cause substantial harm to
the competitive position of the person from whom the information was obtained.”
[tootnote omitied] At footnote 13. the Commussion observed, “The Commission's rules
curiently provide thal the following matenials related to trade secrets and commercral or
fiancial information are presumed not routinely available for public inspection: (1)
financial reports submitted by licensees of broadcast stations pursuant to former § 1.611;
(1) apphcations for equipment authorizations (type acceptance, type approval,
cerification, or advance approval of subscription television systems), and matenals
relaung to such applications, (111) information submitted 1n connection with audits,

investigations, and exammation of records pursuant to 47 U.S.C. § 220; (lV)

programming contracts between progrummers and multichannel video programmung

distributors, (v) certain materials submutted to the Commission prior to July 4, 1967, or



with respect to cquipment authorizations between July 4, 1967 and March 25, 1974; and
{v)rates. terms, and conditions 1n any agreement between a U.S. carmer and a foreign
curner that govern the seitlement of U S international traffic. See 47 CF R § 0.457(d).
The amounts pard pursuant (o a settlement agreement are not within the classes of
motected documents under 5 U S C §552

In Bell Atlantic New Zealand Holdings, Inc. and Pacific Telecom Inc., DA 03-
3010, released October 1, 2003, the Commussion repeated 1ts policy that parties filing
petitions to deny "generally must be afforded access to all information submitted by
licenseces that bear upon thewr applications,” citing Confidential Information Submitted 1o
the Commnission, 13 FCC Red 24816 (1998), but found that the confidentiality of certain
financrally sensittve information should be protected, and 1ssued a protective order, as
here The protected documents in that case were a pro forma balance sheet and
associuted bank letter, and audited, consohdated financial statements Ms. Snyder does
not object to such documents being kept confidential. Certain of the attachments to the
vanous scttlement agreements appear to contain confidential informauon. If so, these
attachments should be kept confidential. However, there 15 no precedent that authorizes
the Commission to conceal from public view the amount WorldCom paid to buy the
stlence of the RBOC Parties.

WorldCom has a history of paying hush money.” It appears that WorldCom paid
the RBOC Parties an 1llegal premium above what other legitimate creditors could expect
to recerve m return for the RBOC Parties’ promuses not (o disclose information to the

FCC, notto file a petition to deny or otherwsse not to mterfere in WorldCom's attempts to



transfer s hcenses There 1s no public interest reason for the Commission to permit
these carrers o withhold documents from public scrutiny  Investors lost billions of
dollars because decisions wete taken in secrecy by WorldCom’s management The
pubhic has a right 1o review the terms and condittons of the documents on which the
sellement was based.

For the 1easons stated hetern, the RBOC Parties’ Settlement Agreements should

be made avarlable for pubhic inspection

Respecttully submtted,

Gary S Smithwick
Arthur V Belendiuk
Counsel to Margaret F. Snyder

Smithwick & Belendiuk, P.C.

5028 Wisconsin Avenue, N.W | # 301
Washington, D C 20016

(2023 303-4050

December [, 2003

3 . .
See Fifth Supplement to Petiton 1o Deny Transfer of Licenses, Authorizations and Certifications of
WaoulldCom, Inc, hiled November 6, 2003 1n WC Docker 02-215

9.



CERTIFICATE QF SERVICE

L, Sherry Schunemann, do hereby cerufy that a copy of the foregomg “Motion to
Disclose Documents™ was mailed by Fust Class U.S Mauil, postage prepaid or via email,
this 1st day of December, 2003, o the following

Dennis W Guaid, Esquire

1133 Nineteenth Street, N.W.

Washington, D C. 20036
Counsel for WorldCom, Inc.

Howard J Barr, Esquire
Womble, Carlyle, Sandndge & Rice, PLLC
1401 Eye Street, N W, Seventh Floor
Waushington, D.C 20005
Counsel for Office of Communtcation of the
United Church of Chnst, Inc.

Stephen L. Earnest, Esquire
675 West Peachtree Street, N E
Suite 4300
Atlanta, GA 30375
Counsel for BellSouth Telecommumcations, Inc.

Ann H Rakestraw, Esquire

1515 North Courthouse Road

Suite 500

Arlington, Virginta 22201-2909
Counsel for Verizon

James Lamoureux, Esquire
1401 Eye Street, N.W., Suite 400
Washington, D C 20005

Counsel for SBC Commumcations, Inc

Qualex International
Federal Communications Commission
445 12" Street, S.W.
Washington, D C. 20554
{Via email: gualexint@aol.com)




David Krech, Esquire
Federal Communications Commisston
Policy Division - International Bureau
445 12" Street, S W., Room 7-A664
Washington, D C 20554

(Via eman], David Krech@fcc.gov)

Erin McGrath, Esquire

Federal Communications Commission
Commerctal Wireless Division
Wireless Telecommunications Bureau
445 12" Street, S.W

Washington, D.C 20554

(Via email: Erin.Mcgrath@fcc.gov)

Jeffery Tobias, Esquire
Federal Communications Commission
Public Safety and Pnivate Wireless Division
Wireless Telecommunications Bureau
445 12" Street, S W, Room 2-C828
Washington, DC 20554

(Viaemail jprobias@fcc.gov)

JoAnn Lucanik, Esquire
Federal Communications Commission
Satellite Division
International Bureau
445 12" Street, S.W., Room 6-A660
Washington, DC 20554

(Viaemail. JoAnn Lucamk@fcc.gov)

Christine Newcomb, Esquire
Federal Communications Commusston
Competition pohcy Division
Wireline Competition Bureau
445 [2™ Streer, S.W., Room 5-C360
Washington, DC 20554

(Via email- cnewcomb@fcc.gov)

Ann Bushmilier, Esquire
Federal Communications Commission
Transaction Team
Office of General Counsel
455 12" Street, S W., Room 8-A831
Washington, DC 20554

(Via emanl: Ann.Bushmuiler@fcc.gov)



http://f'cc.gov

Wayne McKee
Federal Communications Commission
Engineering Division
Media Bureau
445 12" Street, $.W , Room 4-C737
Washington, DC 20554

(Via email: Wayne Mckee @fcc.gov)
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